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AN ACT
to amend the education 1law, in
relation to creating safe harbors

and a phase-in period for compliance
with certain sections of such law

The People of the State of New
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Assembly, do enact as follows:
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Section 1. Section 3204 of the education law is amended by adding a
new subdivision 6 to read as follows:

6. Notwithstanding any law, rule, or regqulation to the contrary:

(a) Instruction at a nonpublic school satisfies all the requirements

of this part applicable to instruction, including subdivision two of

this section, subdivision two of section thirty-two hundred ten of this

part, and any other requirements in this chapter applicable to instruc-

tion, and shall thereby qualify as and be finally recognized to be at

least substantially equivalent to the instruction given to minors of

like age and attainments at the public schools of the city or district

where the minor resides, if such nonpublic school is:

(i) a registered high school or nonpublic school serving grades one

through eight that has a registered high school;

(ii) a state-approved private special education school or state-oper-

ated or state-supported school established by the state legislature

pursuant to article eighty-five, eighty-seven or eighty-eight of this

chapter;

(iii) a nonpublic school that is accredited or is awarded provisional

status by an accreditation body approved by the commissioner for

purposes of demonstrating compliance with the requirements of this

section, except that such provisional status shall only apply for the

first five vears that such nonpublic school has been awarded provisional

status. An accreditation body shall have the knowledge and expertise to

properly evaluate the entirety of the day's curriculum of those schools

that it accredits and shall use a peer review process that includes

evaluation by leaders of similar nonpublic schools, appropriately train

all staff and peer reviewers who are involved in the accreditation proc-

ess, accredit based on publicly accessible documented standards, perform
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a comprehensive onsite visit of any school seeking accreditation while

such school is in session, and periodically conduct a combination of

interim and full accreditation reviews of the nonpublic schools which it

accredits during at least a ten-vear period. Additionally, such accred-

itation body shall require nonpublic schools seeking accreditation to

have curriculum that is informed by research, document individual

student progress, and have mechanisms for monitoring, assessing, and

providing feedback on student progress. The commissioner may, at any

time, revoke such commissioner's approval of an accreditation body for

cause, upon notice and hearing;

(iv) a nonpublic school that participates in the international bacca-

laureate program;

(v) a nonpublic school whose instruction is approved by the United

States government for instruction on a military base or service academy;

(vi) a nonpublic school in which the percentage of students who score

"proficient™ on a year-end summative or cumulative assessment and taken

in the same subject areas and for the same grade levels as the annual

New York state testing program to comply with the federal Every Student

Succeeds Act is equal to or greater than one of the following metrics,

and such school has declared the intended use of such metric at the

beginning of the school vear:

(1) the percentage of similarly situated public school students scor-

ing at the "proficient" level on New York state testing program tests

taken in the same subject areas and grade levels in the school district

that serves the same geographic area as the nonpublic school is located;

or
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(2) the percentage of similarly situated public school students state-

wide scoring at the "proficient" level on New York state testing program

tests taken in the same subject areas and grade levels; or

(vii) a nonpublic school that administers a year-end summative or

cumulative assessment taken in substantially the same subject areas and

same grade levels as the annual New York state testing program to comply

with the federal Every Student Succeeds Act, has a three-year average

participation rate that is equal to or greater than the three-year

statewide average participation rate, and uses the results to assess the

school's educational program and to seek to improve instruction and its

students' performance on such tests.

(b) (i) For purposes of subparagraphs (vi) and (vii) of paragraph (a)

of this subdivision, the following terms shall have the following mean-

ings:

(1) "Year-end summative or cumulative assessment" shall mean one or

more assessments selected by the nonpublic school that qualifies as (A)

a New York state testing program test; (B) an assessment approved by the

commissioner; or (C) a nationally-recognized, commercially published

norm-referenced achievement test which shall include, but not be limited

to, the California Achievement Test (CAT5), the Iowa Assessments, the

Stanford Achievement Test, the Comprehensive Test of Basic Skills, the

i-Ready Diagnostic, the Woodcock Johnson exam (for special ed schools),

the Metropolitan achievement test, or any exam or assessment approved by

three or more states to comply with the federal Every Student Succeeds

Act or for demonstrating proficiency for homeschooling or nonpublic

school purposes, taken in the same core subjects areas and in substan-

tially the same grade 1levels as the annual New York state testing

program. All assessments and materials used in connection with such
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assessments shall be culturally competent and respectful of cultural

curricula and pedagogy. A nonpublic school shall not need to wuse the

same vear-end summative or cumulative assessment across all grades or

vears and may change assessments used at any time.

(2) vproficient" shall mean, as applicable, (A) a score of "profi-

cient" on a New York state testing program test; (B) a score determined

by the commissioner for an assessment approved by the commissioner; or

(C) a score of at least the thirty-third percentile on a nationally-re-

cognized, commercially published norm-referenced achievement test,

unless the commissioner approves a lower percentage for such tests.

(ii) To relvy on subparagraph (vi) of paragraph (a) of this subdivi-

sion, a nonpublic school shall demonstrate a student participation rate

on its yvear-end summative or cumulative assessment or assessments equal

to or greater than the three-year average statewide participation rate.

(iii) To allow for adequate preparation of students in connection with

subparagraphs (vi) and (vii) of paragraph (a) of this subdivision, a

phase-in period shall be established. During such phase-in period, a

nonpublic school and its affiliated schools shall be deemed to have met

the criteria in subparagraphs (vi) and (vii) of paragraph (a) of this

subdivision, for purposes of all components of this subdivision. Such

phase-in status shall commence upon the effective date of this subdivi-

sion, including prior to the administration of any year-end summative or

cumulative assessment, and shall continue until the first cohort enter-

ing second grade at such nonpublic school after such effective date

completes the vear-end summative or cumulative assessment for the third

grade and shall further continue in the subsequent vyears, as 1long as

such nonpublic school continues administering a year-end summative or

cumulative assessment for the third grade and adds one additional, high-
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er grade each vear until such nonpublic school is administering a vyear-

end summative or cumulative assessment for grades three through ten. The

phase-in period shall end after the two thousand thirty-two--two thou-

sand thirty-three school yvear. Prior to such cohorts tested using year-

end summative or cumulative assessments under subparagraphs (vi) and

(vii) of paragraph (a) of this subdivision, such cohorts may be provided

with practice and/or sample testing questions to begin familijiarizing

themselves with standardized testing methodology.

(iv) If a nonpublic school has met the criteria in subparagraph (i) of

paragraph (a) of this subdivision, or if a nonpublic school has been

deemed to have met the criteria in subparagraphs (vi) and (vii) of para-

graph (a) of this subdivision during the phase-in period defined in

subparagraph (iii) of this paragraph, or if a nonpublic school has met

the criteria in subparagraph (iii) of paragraph (a) of this subdivision

with respect to provisional status, then all of its affiliated schools

shall be deemed to have met such criteria. Affiliated schools are those

with one of the following: the same office of religious and independent

school support (ORISS) code under a single basic educational data system

(BEDS) code; or the same organization with a different BEDS code in the

same location; or the same ORISS code and leadership but may have phys-

ical buildings in different locations; or a significant number of gradu-

ates of one school attend the other school.

(c¢) Nothing in this subdivision shall preclude the commissioner from

defining by rule or requlation alternative criteria which may also be

used to demonstrate that instruction at a nonpublic school is in compli-

ance with this section. Compliance with this section may be demonstrated

through any one or more of the criteria established in this subdivision

and shall thereby qualify as and be finally recognized to be substan-
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tially equivalent without any further requirements. A nonpublic

school's satisfaction of one or more criteria in one school year shall

not automatically be deemed satisfaction of such criteria in later

school vyears. A nonpublic school may elect at any time to select

different criteria. A nonpublic school's omission to satisfy one or more

criteria shall not affect a nonpublic school's ability to satisfy anoth-

er.

§ 2. This act shall take effect immediately.





